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JUDGMENT AND REASONS

Parties

1.

The Applicant is the NATIONAL CREDIT REGULATOR (hereinafter referred to as the
"Applicant" or the "Regulator''), a juristic person established by section 12 of the National
Credit Act 34 of 2005 (the "Act' or the "NCA") as amended.

2.

The Respondent is Standard Bank of South Africa Limited (hereinafter referred to as the
"Respondent" or "Standard Bank''), a credit provider registered with the Applicant under
registratfon number NCRCP15.
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The Application

3.

This is a referral of prohibited conduct by the Applicant against the Respondent in terms
of section 140(1} of the NCA.

Background and the Referral

4.

This referral relates to the so-called "Satinsky" or "R699" scheme and the Respondent's
alleged involvement in it. Briefly, the Satinsky scheme by Satinsky dealerships involved
consumers being promised payment in exchange for carrying advertising on cars they
purchase, which payment would then bring about installments from R699 per month.

5.

It is common cause that the Respondent received credit applications, granted credit and

---~----entered into credit agreements with consumers originating at the Satinsky dealerships.
---6.

The Applicant, during 2014, received complaints against the Respondent from various
consumers relating to the Satinsky or R699 scheme, alleging reckless lending and
unlawful credit granting by the Respondent.

7.

The-Applicant accepted the complaints and directed inspectors to investigate them.
During the course of the investigation the Applicant requested 222 consumer files from
the Respondent and conducted affordability assessments on some of them.

8.

Upon completion of the investigation the Applicant informed the Respondent that "The
investigation ... has revealed that Standard Bank has contravened the Act by granting
credit to consumers recklessly that made them over-indebted in contravention of
sections 80(1)(b)(ii), 81(2) and 81(3) of the Act in that Standard Bank... recklessly
granted credit to the consumers listed in ANNEXURE A and made them over-indebted."

Annexure A co ntained a list of 60 consumers in respect of whom the Applicant alleged
the contraventions took place.
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9.

The Applicant proposed in the same letter to the Respondent that it enters into a consent
agreement with the Applicant. The Respondent declined the proposal as it maintained
that it did not contravene the Act.

10.

This led to the Applicant then referring the Respondent's alleged contraventions of the
NCA in respect of the complaints received and prohibited conduct it identified during the
investigation, to the Tribunal.

Applicant's Case

11.

According to the Applicant, the Respondent failed to perform reasonable checks and
verifications to determine "the proposed consumer's" existing financial means, prospects
and obligations. Amongst others, on the expense side, Applicant claimed that
Respondent did not take into account consumers' expenses - such as food, housing;
and the insurance and maintenance obligations placed on consumers in terms clauses
-- - 4.5 and 6.1 of the credit agreements consumers entered into with the Respondent -

--------

beyond those captured in the credit bureaus' records. On the income side Applicant
claimed that Respondent utilized inflated affordability figures by utilizing gross and not
net income. .

12.

The Applicant grouped the Respondent's alleged contraventions into four categories.

13.

The first one was that the Respondent "failed to utilize a mechanism, model or

procedure that resulted in a fair and objective assessment of the credit worthiness and
affordability of the consumers."

13.1. The facts put forward in support of this allegation are that the Respondent:

13.1.1. uses a formula designed to produce an exaggerated surplus and in
consequence has the likely result of granting rather than refusing credit;
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13.1.2.

over-estimates consumers' affordability - according to an actuarial report
by Jaltech' {Actuaries'); and

13.1.3.

did not refer to consumers' bank statements or credit bureau records in
affording them credit.

14.

The second one was that the Respondent ufai/ed to take reasonable steps to assess the
credit worthiness and affordability of the consumers ... to satisfy his (sic) obligations
under all credit agreements in a timely manner."

15.

The facts the Applicant put forward in support of the above allegation are that the
Respondent:

15.1. bases the surplus available for payment of credit solely on deducting expenses
disclosed from gross income;

15.2. did not check and verify consumers' affordability against their pay slips, credit
bureau records and bank statements even though many of the consumers were
customers of the Respondent; and

15.3. failed to take reasonable steps to establish those consumers' financial means and
obligations.

16.

The third was that the Respondent entered into reckless credit agreements in relation to
the Satinsky scheme/consumers.

17.

The facts the Applicant rely on in respect of this are:

17.1.1 . its analysis of the Respondent's affordability assessments in relation to
specific accounts
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17. 1.2.

its assessment that consumers are "clearly" unable to afford the
installments; and

17.1.3.

that consumers who use their overdraft facilities with the Respondent to
the limit have been granted credit, which according to the Applicant,
should have been a clear indication to the Respondent that the
consumers would not have been able to repay the installments.

18.

The fourth complaint is that the Respondent's authorized agent ran an advertisement,
which was misleading and deceptive to consumers.

19.

The Applicant further relied on a report by its Actuaries in support of its allegations that
the Respondent extended credit recklessly.

20.

According to this Actuarial Report, the Respondent should have conducted reasonable
checks, which it didn't do, including:

20. 1. comparing consumers' average inflow of funds into their bank account in a month
versus the average outflow of funds from their accounts during the same period;

20.2. verifying the actual surplus, or deficit for every month and determining, on the
basis thereof, whether the consumers could afford the monthly installment;

20.3. flagging the possibility of consumers not being able to afford credit if they had an
overdraft facility and were permanently in overdraft; and

20.4. taking into account compulsory expenditure such as insurance and maintenance
of the motor vehicle bought on credit as well as other expenses such as fuel,
etcetera.

21.

Based on the Actuaries' conclusions of the 31 cases analyzed, the Applicant concluded
that the Respondent granted credit reek essly in 90% of those cases. The Applicant then
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extrapolated the results of this analysis to the 3927 Satinsky consumers that the
Respondent granted credit to, concluding that the Respondent most likely granted credit
recklessly to approximately 3020 of those consumers.
Respondent's case

22.

The Respondent questioned the scope of the referral and the matter before the Tribunal
it has to answer to, specifically whether it relates only to the complainants who lodged
complaints with the Applicant, or also to all the other Satinsky consumers with whom the
Respondent entered into credit agreements.

23.

The Respondent's main submissions in respect of the allegations leveled against it by
the Applicant i.e. reckless lending, failure to provide the prescribed pre-agreement
disclosures and illegal advertising, are that:

23-:-1-:-ifdianoT exlend credit reci<lessly to consumers;

23.2. the Respondent was entirely unrelated to the Satinsky scheme and can therefore
not be held responsible for the correctness or otherwise of the adverts of the
scheme;

23.3. the Respondent was not involved in agreements for payment for the placement of
advertisements on vehicles and has no agreement and / or relationship with the
Satinsky dealerships insofar as advertising is concerned;

23.4. the Satinsky dealerships did not act as the Respondent's agent when marketing
the Satinsky scheme;

23.5. the Respondent did not take income for the payment for advertising on cars to
consumers into account in its affordability calculation to assess whether the
consumer can afford the credit applied for;
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23.6. the Respondent merely provided credit to consumers who happened to apply for
credit through the Satinsky dealerships in the ordinary course of its business, in
line with the requirements of the NCA and without involvement of the "earn as you
drive" arrangement separately concluded between Satinsky and the consumers in
question;

23.7. the Respondent does not have any relationship with the Hong Kong based
company named Blue Lakes, which contracted with consumers to carry
advertisements on their cars; and

23.8. the Respondent is not vicariously liable for the conduct of Satinsky, its employees
or Blue Lakes.

24.

To refute the allegations leveled against it, the Respondent asserts that:

- - - - ------24.1.

the dealer agreements concluded with the Satinsky were "ordinary"
dealership agreements;

24.2.

at the time of concluding the dealership agreements, the Respondent had no
knowledge of the existence of the Satinsky scheme or the specific facts and
circumstances surrounding the conclusion of agreements between Satinsky
/Blue Lakes and Blue Lakes/consumers;

24.3.

the Respondent merely provided credit on application from consumers, as it
does in respect of all dealers with whom it has dealership agreements;

24.4.

the Respondent never incentivized any dealer to promote its' credit provision,
other than by way of the usual commission earned by the dealer for the credit
agreements;

24.5.

in its assessment of consumers' affordability; the Respondent did not take
mto account the income, which would supposedly be earned by the
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consumers pursuant to the Satinsky scheme nor was such income declared
to it;
24.6.

in its assessment of all consumers' affordability, the Respondent took into
account the expenses declared by the consumer, which the consumer
warranted constituted true and reliable information;

24.7.

the Respondent never differentiated between Satinsky and non-Satinsky
consumers in its provision of credit;

24.8.

the performance of all its loans proves that the methodology followed by the
Respondent in relation to affordability assessment was fair, objective and in
accordance with the provisions of the NCA;

24.9.
~~~~~~~~

in any event the Satinsky dealerships were not agents of the Respondent in

-

~

-

~~

relation to the Satinsky scheme and the Respondent had nothing to do with
the Satinsky Scheme;
24.10.

the Respondent did its' credit assessment on consumer provided information
and the respective consumers provided the Respondent with assurance that
the information provided is correct; and

24.11.

the Respondent was not party to the advertising agreement between
Satinsky and Blue Lakes and the advertising done by Blue Lakes.

25.

ln summing up the Respondent also submitted that though consumers may have been

"duped" by Satin sky, there is no reason to set the credit agreements entered into
between the Respondent and its consumers; aside as its affordability determination was
not influenced by the Satinsky promise of payment for the advertising income to
subsidize the credit agreement installments
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PRELIMINARY MATTER

Scope of the referral before the Tribunal

26.

From the founding affidavit and its annexures and the Respondent's answering affidavit,
the scope clearly appears to relate to both the complaints lodged (above) with the
Applicant and the further instances of alleged reckless credit identified during the
investigation.

27.

During the investigation the Applicant requested consumer files from the Respondent.
From the affordability assessments conducted on some of these files, the Applicant
identified further alleged instances of reckless credit. The Applicant, in a letter to the
Respondent, referred it to an Annexure A to the letter1 setting out the names of 60

- - - --instances of alleged reckless credit.
28.

From that perspective, the scope of the referral and the subject of the matter before the
Tribunal clearly pertains to both the complaints lodged with the Regulator and the
instances of reckless credit the Regulator identified during the investigation and advised
the Respondent of.

29.

It is common cause between the parties that the Respondent extended credit and
entered into credit agreements with the consumers identified.

30.

The Tribunal notes that the Respondent is unequivocal in its averment that it dealt with
all affordability assessments identically and did not draw a distinction in its affordability
assessment mechanisms based on whether the applications originated from a Satinsky
dealership or not.

1

Letter dated 21 October 2014 addressed to the Group Executive Officer of the Respondent. Mr Sim Tshabal,1h
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CONSIDERATION OF THE LEGAL ISSUES AND FACTS
Issues for adjudication

31.

The issues before the Tribunal are whether the Respondent:
31.1 . Can be held liable for the actions of the Satinsky's employees, accredited as
agents to the Respondent or persons or employees who acted within the
dealership in relation to the credit application and agreement process without
being accredited in terms of the dealership agreement entered into between the
Respondent and Satinsky;
31 .2. Entered into reckless credit agreements through:

-- --- ---

31.2.1.

Failing to utilize a mechanism, model or procedure that resulted in a fair
and objective assessment of the credit worthiness and affordability of
the consumers;

31 .2.2. Failing to take reasonable steps to assess the credit worthiness and
affordability of the consumers

11
.. .

to satisfy ... (their) ... obligations under

all credit agreements in a timely manner;"(our own brackets) and
31 .2.3. Failing to perform reasonable checks and verification to determine "the

proposed consumer's" existing financial means, prospects and
obligations.

11

31 .3. Failed to make the prescribed pre-agreement disclosures to consumers.

31.4. Can be held liable for Satinsky's advertising in so far as where it resulted in credit
agreements being entered into with consumers
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Vicarious liability

32.

Though not explicitly placed before the Tribunal; the Tribunal infers that as the credit
agreements for the Satinsky consumers originated at the Satinsky dealerships; the
Respondent's involvement related to generating quotations and the affordability
assessments and not to the direct consumer interfaces i.e. completion of the credit
application form and sourcing of information and required or associated source
documents, the latter being done at the dealership.

33.

Whether the Respondent can be held liable for the alleged contraventions of the NCA
for the actions of Satinsky employees or persons i.e. persons -

33.1. accredited as agents to the Respondent; or
33:2. who acted within the dealership in relation to the credit application ana agreemen
process without being accredited in terms of the dealership agreement entered
into between the Respondent and Satinsky;
turns on whether the Respondent can be held vicariously liable for the actions of those
individuals in relation to the alleged contraventions.

34.

From the evidence placed before the Tribunal it appears that a "Master Sale and
Representation Agreement" (hereinafter "Dealership agreemenr) has regulated the

relationship between Satinsky and the Respondent. It deals with financing applications,
the responsibilities of the dealer towards the Respondent and in an Annexure A to the
agreement it contains provisions regulating the responsibilities and conduct of the F&I
agents accredited to the Respondent.

35.

Clau se 7 of the Dealership Agreement provides that "... the dealer will indemnify the
Bank against any losses. liabilities, damages and costs which the bank may incur as a
result of or in connection with ... 7. 1.2 the negligent or willful breach by an accredited
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person employed or appointed by the dealer in terms of Annexure A (save where the
breach occurs by virtue of an instruction issued by the bank)." But since any claimed
breach that may arise between SBSA and Satinsky under this clause is not before the
Tribunal and nor could it be, owing to jurisdiction, we only view this clause for the nature
of the relationship between the two.
36.

In terms of Annexure A to the agreement four (4) persons from Satinsky were accredited
as F&I agents for the Respondent. Annexure A sets out the "Mandate to act as agent for
Credit Provider in terms of section 163(2)." Clause 3 of Annexure A explicitly provides
that the accredited F&I agent "... accept my appointment as agent to the Bank as
contemplated in section 163(2) of the NCA."

37.

The agreement provides in clause 11 that the dealer (Satinsky) will ensure that "... in all
instances where the National Credit Act applies, the dealer undertakes to ensure that
only accredited persons interact with consumers on the dealer's behalf in regard to the
possible granting of credit ... "

38.

The parties, as would be expected, hold diametrically opposing views on whether the
Respondent's should be held vicariously liable for the actions and omissions of these
F&I agents.

39.

The Applicant puts forward general rule about vicarious liability set out in by Watermeyer
CJ in Feldman (PM Ltd v Ma// 1945 1945 AD 733 at 735 to 736 in the following terms:
"...the general principle has been accepted that a master is liable for the harm
caused to the third parties by the wrongful acts of an agent if such agent is a
servant and if such acts are done in the exercise of the functions to which the
servant has been appointed .. ."

40.

The Respondent submitted that it cannot be held vicariously liable for the conduct of the
agent as the agent shown on its system is not one of the two accredited agents for the
Satinsky dealership (Zagera} as two (2) other persons have been authorized and acted
outside the course and scope of the agency. The Respondent quoted the honourable
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Schutz, JA in NBS Bank Ltd v Cape Produce Company Ply Ltd and Others2 in support
of its contention as follows -

"The Court will not hold someone liable for consequences he could not reasonably
expect and are therefore not the natural result of his conduct"
41.

Section 163 sets out the requirements credit providers have to adhere to when making
use of agents, amongst others ensuring:

41.1. Training - A credit provider, debt counsellor or payment distributing agent must
ensure that ifs employees or agents are trained in respect of the matters to which
this Act applies - provided for in the Master Sale and Representation Agreement;
and

41.2. Disclosure - ID card to be displayed by agent, register of agents to be kept by the
- - - - - - - -- ---Credit provider and disclose in writing the amount of any fee-or commission-that- - will be paid if the agreement is concluded- provided for in the Master Sale and
Representation Agreement.

42.

In considering whether the Respondent can be held vicariously liable for the actions of
the persons accredited in terms of the Dealership Agreement, the Tribunal considered
the contractual provisions of the dealership agreement entered into between
Respondent and Satinsky and relevant statutory provisions set out above, and prevailing
case law.

43.

Vicarious liability may in general terms be defined as "the strict liability of one person for
the delict of another'. 3

44.

For vicarious liability to attach certain requirements (mutatis mutandis in respect of
agents) have to be satisfied, namely: 4 -the existence of an employer-employee

'1 281 /99 ) [200 1] ZASCA 107. (2002] 2 All SA 262 (A! 1.28 September 2001 /
3
Meetilling. Potg1eter & V,s5er La:, of Delic: t201 Ot 365 Ne,:thhl'g et a .365 (autl ors :rnp'1Jsisl

• See Calitz 2005 TSAR 216.
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relationship; 5 the commission of a delict by the employee; s and the fact that the
employee acted within the scope and course of his or her employment.7

45.

There is an array of theories that justify the doctrine of vicarious liability.a These include:
(i) the employer's own fault theory (see for example Feldman (Ply} Ltd v Mall 1945 AD
733, where the court held that culpa in eligendo referred to the employer's fault in the
choice of an employee); (ii) the interest or profit theory (in terms of which the employer
must, together with the benefits and profits received from employing employees, also
bear the losses occasioned by its employees' wrongful acts); (iii) the identification theory
(in terms of which the employee is simply an extension of the employer); (iv) the
solvency theory (in terms of which the employer is financially in a better position to carry
the costs of compensating the claimant); and (v) the risk theory (in terms of which the
employer should be held accountable for the wrongful acts committed by its employees
since entrusting employees with work creates a risk of harm to others) and public policy
demands that a person whose rights have been wrongfully infringed upon should not be
left without a claim.9

46.

-------

Regardless of the basis of vicarious liability, it is now well established that one person
can be held vicariously liable for the damage caused by another. 10 Instances where
vicarious liability is applied include relationships between a principal and agent; motor
vehicle owner and driver as well as state and public schoo1. 11

47.

The true challenge in the correct application of the doctrine of vicarious liability is evident
in the deviation (where an employee deviates from the ordinary tasks of his or her
employment) cases12 and 13. On the other hand, in Minister of Finance v Gore 14 it was

5

Smit v Workmen's Compensation Commissioner 1979 1 SA 51 (A) 61-62; Gibbins v Williams, Muffer,
Wright & Mostert Ingelyf 1987 2 SA 82 (T),
6
Crown Chickens (Pty) Ltd t/a Rock/ands Poultry v Rieck 2007 2 SA 118 (SCA).
7
Scott 2012 TSAR 546. Also see Masuku v Mdlalose 1998 1 SA 1 (SCA); and Costa da Oura
Restaurant (Pty) Ltd t/a Umdloti Bush Tavern v Reddy 2003 24 IU 1337 (SCA).
8
See for example Neethling and Potgieter Law of Delict 389.
'' le Roux 2003 /LJ 1879
1u Neethling et al 365 .
11 Wicke 'Vicarious Liability:

Not Simply a Matter of Legal Policy · 1998 Stell LR
12 T he tes t for v,carious liability in such cases finds its jurisprudential foundation in two leading cases of this court
Feldman {Ply} Lid v Ala/1 1945 AD 733 and Minister of Pof:ce v Rab1e 1986 (1 l SA 117 (A).
Minister of Safety & Security v Jordaan t/a Andre Jordaan Transport 2000 4 SA 21 (SCA).
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pointed out that an employer will not escape liability merely because the conduct was
ufraudulent" where the court held that the Minister of Finance is vicariously liable for the
employees' deliberate dishonest actions (fraud) in the tender process. The court held the
Minister is liable "if objectively seen, there is a sufficiently close link between the selfdirected conduct and the employer's business"1s

48.

In 2005 the Constitutional Court in K v Minister of Safety & Security16 again examined
the sufficiently-close-connection-test. In K v Minister of Safety & Security 2005 26 ILJ
681 (SCA} par 4 the Supreme Court of Appeal dismissed the appeal due to the fact that
the employees' acts were outside the course and scope of their employment and that the
question in deviation cases was "whether the deviation was of such a degree that it can
be said that in doing what he or she did the employee was still exercising functions to
which he or she had been appointed or was still carrying out some instruction of his or
her employer' (our emphasis).

49.

Within the context and the framework of the NCA, the provisions of section 163 and the
Dealership agreement between the Respondent and Satinsky, the Tribunal finds that the
accredited agents under the dealership agreement as set out in Annexure A are
Respondent's agents.

50.

It follows that the Respondent cannot lightly distance itself from the actions or omissions
of those I their agents. Accordingly, if the failure to obtain the information required for the
proper assessment of affordability of credit by consumers is as a result of the actions or
omission of the F&I agents, the Respondent could be held vicariously liable.

51.

Moreover in relation to the credit agreements entered into at the Satinsky dealerships,
the actions of the agents resulted in a direct benefit for the Respondent.

u See Mn ster of Fmance v Gore 2007 1 SA 111 (SCA)
15

(par 28) see also Neethling & Potgieter Middell1ke Aanspreeklikhe1d v1r n Opsel. ke Delik" 2007 TSAR 616 for

d scussion of the Gore-case unauthorised an<I undertaken for t11e employees cNn terest' 52 Smit & Van der Nest
1

4 TSAR 52 ~ ,
2005] ZACC 8 2005 6 SA 419 (CC) 2005 9 BCLR 83 5 iCC)
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52.

In these circumstances the Tribunal agrees with the submissions made by Counsel for
the Applicant that the Respondent has a responsibility to take precautions to prevent
harm on the part of the consumer when engaging with the consumer through an agent.

53.

Vicarious liability however only follows on the commission of a delict. To establish
whether liability can be ascribed to the Respondent, an inquiry has to be made into
whether the F&I agents or the Respondent's employees contravened the provisions of
the NCA in performing their functions, based on the evidence before the Tribunal. This
will be dealt with in detail further below.

Onus and the Inquisitorial powers of the Tribunal

54.

The Applicant submitted that the Tribunal must conduct its hearings in an inquisitorial
manner and in that respect pointed out:

54.1. There is no onus in the normal litigation sense of the word;

54.2. There is an onus on the Tribunal to ascertain the 'complete truth' as opposed to
the 'procedural truth';
54.3. The Respondent may not refuse to make such information as required by the
Tribunal available to the Tribunal to come to a decision; and

54.4. The Tribunal must actively take part in conducting the proceedings, and must
require of the Respondent to give its full co-operation and make available all
relevant information so as to place all information before the Tribunal.

55.

The Respondent denied that there is no onus on the Applicant as the initiator of the
referral before the Tribunal and averred that the Applicant at least bears the evidentiary
burden of properly presenting the referral and making it plain what the case the
Respondent has to meet.
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56.

As this issue may potentially recur at other proceedings before the Tribunal, we will
address it comprehensively and make our findings in respect of it.

Onus

57.

The Respondent denies that there is no onus on the Applicant as initiator of a complaint
and that the Applicant at least has the evidentiary burden of properly presenting the
referral to the Tribunal making it plain what the case is the Respondent has to meet.

58.

It is trite that a court or tribunal can only decide a case by considering the truth and value
of the several facts alleged and proved by the parties, as the facts are unknown to the
Court. The person who bears the onus must establish the evidence according to the
standard (burden) prescribed.

59.

------

There are two types of burdens of proof, namely beyond a reasonable doubt in criminal
proceedings and on a balance of probabilities in civil proceedings.

60.

The NCA provides that:

"In any proceedings before the Tribunal, or before a consumer court, in terms of
this Ac(the standard of proof is on a balance of probabilities. "11

61.

In Macleod v Kweyiya {365/12} [2013] ZASCA 28 (27 March 2013 Mthiyane DP, Tshiqi
and Majiedt JJA and Plasket and Saldulker AJJA as per Tshiqi, JJA stated that:

"The incidence of the burden of proof cannot be altered merely because the facts
happen to be within the knowledge of the other party. See R. v. Cohen, 1933
T. P.O. 128.
»

62.

The Applicant as the initiator of the case bears the onus to proof that the Respondent
contravened the NCA on a balance of probabilities as prescribed in terms of section 167

17

Section 167 of the NCA
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of the NGA.

63.

The Applicant cannot escape its responsibility to prove the facts on which it bases its
referral to the Tribunal as that would run counter to and undermines the Respondent's
right to a fair trial and knowing what case it has to answer.

Inquisitorial powers of the Tribunal

64.

The Applicant submitted that the Tribunal must conduct its hearings in an inquisitorial
manner and in that respect pointed out that the Tribunal is an active participant in the
matter before it, due to the Tribunal being mandated to conduct its proceedings in an
inquisitorial manner in terms of section 142 of the NCA.18

65.

In this regard the Applicant quoted the honourable Justice Meer from Mlifi vs
Klingenber919 where the honourable Justice stated that:

--------------

"The inquisitorial system rejects the notion of a passive judge. On the contrary the
judge is expected actively to undertake a comprehensive investigation into the
facts surrounding the dispute. He or she need not rely solely on the evidence
adduced by the parties. His or her role is to find the objective or material truth. The
dismissal of a case on the basis of inadequate evidence would be seen to be a
failure in the part-of the judiciary. The judge must manage the case for the outset
to ensure that it is run efficiently. He or she interviews the parties separately at an
early stage of the proceedings, discusses with them points they need to consider,
advise them on their rights and responsibilities determines what witnesses are to
be called (and this may include witnesses the Judge wishes to call) and what
documentary evidence is required, makes settlement proposals and decides when
the matter is ripe for hearing. At the haring the judge plays and active role in the
presentation of evidence and the questioning of witnesses and determine the order
in which they testify. "

18 142. Hearings before Tribunal.-(!) The Tribunal must conduct its hearings in public -(a) in an inquisitorial
manner; (b) as expeditiously as possible· (c) as infornnlly .is possible ,Hid (d) in accordance with the principles of
n :1tural justice.
19

1999 (2) SA 674 (LCC)
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66.

From the Tribunal's reading of the Mlifi matter the honourable Justice Meer went further
in her analyses of the adversarial versus the inquisitorial approaches to adjudication as
stated in paragraph 11 0 -

66. 1. "The adversarial system relies heavily on the assumption that the contesting
parties will be legally represented, and by lawyers of equal competence. Where
this is not so there is a serious risk of the result reflecting the relative social and
financial strength of the parlies and not the true merits of their respective cases."

66.2. She furthermore referred the reader to the honourable Mr Justice DA lpp of the
Supreme Court of Western Australia who -

"has identified the following areas where elements of the inquisitorial system
can usefully be engrafted onto an adversarial system:20
1.

The overall management of the trial with a view to reducing its length
and arriving at a just decision;

2.

Directing the exchange of witness statements;

3.

Assisting the parties in the determination of issues (at any stage of
the proceedings) including proposing points the parties themselves
have not considered.

4.

Assisting the unrepresented party;

5.

Assisting the party represented by an incompetent lawyer;

6.

Questioning witnesses more extensively to get to the bottom of a
matter (but not unfairly or in a way which prejudices either party);

7.

Calling witnesses of its own accord to arrive at the truth of a matter;

8.

Intervening in cross-examination where this is justified;

9.

Intervening where one of the parties employs delaying tactics." and

66.3. More further in paragraph 111 the honourable Justice stated that:

ZO Ipp "Judicial lnter\'cntion in the !"rial Process·· 69 Au~traltan Lrn Journal ( 1995) 365 at 368.
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"Section 32(3)(b) would, in my view, justify this Court in using its discretion to
intervene in any of the ways contemplated in this list, where this is in the
interests of justice and provided it does not compromise its impartiality or
affect either of the parties unfairly. Indeed the Court conceives of its role in
this way: in its questioning of parties in court, and in its rules which mandate the
early allocation of a matter to a judge, who then, primarily through the
mechanism of the pre-trial conference, plays an active role in the management of
the matter. "(emphasis added)

67.

From the above; a number of factors come to the fore in the Tribunal determining its
level of involvement in the proceedings, as stated by Justice Meer, to 11 actively ...
undertake a comprehensive investigation into the facts surrounding the dispute. He or
she need not rely solely on the evidence adduced by the parties. His or her role is to find
the objective or material truth."

68.

Firstly, in the current matter before the Tribunal a crucial factor and one that
distinguishes it from Mlifi is the presence of ·legal representatives in the lead-up of the

- - -- - --

Applicant's referral-to.the Tribunal, which was..not-the-case-in--M/ifi.-This-is-evidenced in
paragraphs 100 to 104 thereof where the court invoked its inquisitorial powers to allow a
labour tenant, Mlifi, to get prices for material needed to rebuild his demolished structure
in response to the court's difficulty in understanding the basis upon which Mlifi, arrived
at certain values to establish the quantum of his claim. The honourable Justice Meer in
response decided that - -

----------

"... given his ineptitude at determining values and the precise nature of the
calculations involved ... In the circumstances I am of the view that it would be
appropriate and fair to accord plaintiff the opportunity to present to the Court,
within a specified period, a price list of materials required to rebuild the
demolished structures, whereupon a conference will be convened at which
further proceedings pertaining to the determination of compensation will be
decided" and further down "/ believe I am authorized to deal with the issue of
quantum in this manner, somewhat differently from the approach customarily
adopted in adversarial proceedings ... by, virtue of the inquisitorial powers
pretermitted me... n
69.

The Tribunal further had to consider whether it would compromise its impart ality or
affect either of the parties unfairly in being actively engaged in the matter as moved for
by the Applicant.
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70.

The active engagement the Tribunal is speaking to; and considering; is not its role and
responsibility to the management of the proceedings. This Tribunal has to always drive
forward actively. It is rather about getting involved; in the sense of ensuring that; the
appropriate facts; and evidence in support; thereof are placed before the Tribunal.

71.

The Tribunal had occasion to consider the question of its inquisitorial powers in Tshwale

v Faitzan Properties (af Para 61 )21 where Adv Simpson on behalf of the Tribunal, made
the following observation, which we fully associate ourselves with:

"It is a common occurrence in the Tribunal that parties are not represented by legal
counsel. It is indeed within the very nature of the Tribunal, as set out in Sections
4(2) of the CPA, that the Tribunal offers a forum where unrepresented parties are
able to state their case without the need for carefully drafted legal argument and to
receive redress where appropriate. When considering these aspects and the
various sources of guidance identified 22, it would appear that a carefully
balanced approach should be followed by the Tribunal. In accordance with the
- - - - - - - - -inquisitorial process mandated-bY-the NGA- it must-alwayS-strive-to..-ensure-that-all
the required facts are available and placed before it so as to determine the truth of
the matter. It can do this, for example, by questioning witnesses and raising issues
which may not have been considered or argued by the parties beforehand. It can
further come to the aid of an unrepresented party in appropriate circumstances by
providing guidance and direction so as to ensure that the full facts and applicable
law may be placed before the Tribunal. This approach must however always be
balanced against the principles of natural justice in that the parties must be
granted an opportunity to be heard on all the issues raised and there must never
be any possibility of a perception of bias on the part of the Tribunal. The
Tribunal must therefore always take heed not to advocate for any party or be
perceived to be doing so. (footnote and emphasis added)
72.

With the Applicant being represented before the Tribunal in this matter, the Tribunal
agrees with the Respondent's submissions that the Applicant has to make it plain what
the case is; the Respondent has to meet. The Applicant also has to set out its case fully
and comprehensively; prior to the hearing.

~, (NCI'/ l:!505/201'1/75[ l}(b) &

Ul C1'1\J

201-lj ,J\NCT 32 [JO .')eJ,t, mhu _,11 IJ

N Bedford and R Crcykc 'Inquisitorial Processes irt ,lrrstro/io11 fril•una/s' {2006) AIIA ISBN 1·8755~7-·17·8. Competition
of South ,lfrim v Scnwes l.11111ted (2012] i':\CC r,: R11aratii.111: 1 (' ·tfa (Mirt1st,'r o{ Crt1zcnslrip nnd
/mrni9n1/i()11 ll lJ') 1I r.q. No 1271 (QL); I :?<11,1mtn:1m, ah/ quut111g frv,t, 1," 5 , ,\11111,;a / h\>,rrd 11 'J57f ~ 0.B. 55 [C.,\.J
,ll p,1gc 6-1; Jone:s v. Nacionul Coul Board, I 195712 Q,B. 55 (CA), at page u'I.

!!

(.i)/)J rt1 rssio11
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73.

The Tribunal further is of the view that the Applicant has to place all the facts and
evidence before the Tribunal in support of their case. The Tribunal finds support for this
view in the fact that the NCA 23 clothes the Applicant with wide-ranging and robust
powers enabling it to do exactly that.

74.

With regard to witnesses; it is generally incumbent on the parties to identify their
witnesses in support of the cases they wish to place before the Tribunal. In a matter
such as this; where both parties are legally represented; there is an even higher
expectation to make a comprehensive case; identify and call their witnesses; in
furtherance of their respective submissions.

75.

There are certainly instances where the Tribunal may decide to call (a) witness{es)24 to
clarify matters for the Tribunal in relation to the dispute between the parties. In such an
instance that witness is not called to bolster the case of any of the parties before the

----76.

Tribunal; but as a witness to the Tribunal.
In other instances where the parties are experiencing challenges in getting persons
required as witnesses to appear before the Tribunal, the Tribunal may in terms of its
powers under section 1442s, subpoena the witness; to appear with documents, if so
required. The consequences for a person who fails to answer truthfully or to appear
without reasonable explanation, if so subpoenaed, are set out in sections 15826 and 159
of the NCA.27

n See Chapter 8 of the NCA regarding the ENFORCEMENT OF ACT· sections 153 to 155 and section 157, amongst others.
z4 Sections 144; 158 and 159 of the NCA.

25 Section 144 provides that •
"Powers ofmember presiding at hearing.-The member ofthe Tribunal presiding at a hearing may(a) direct or summon any person to appear at any specified time and place;
(b) question any person under oath or affirmation;
(c) summon or order any person(i) to produce any book. document or item necessary for the purposes of the hearing: or
(ii) to perform any other act in relation to this Act; and
(d) give directions prolribiting or restricting t/ie pttblication ofany evidence given to the Tribunal."
26 "158. Failure to attend 1d1e11 s1m1111011ed.-tl person 0111 nits 011 offence wlio, liavi119 been directed or
summoned to attend a hearing(a) fails without sufficient cause to appear at the time and place specified or to re111ai11 i11 atte11dance u11cil
excused, or
{/JJ attends c, • 1w1111red, l tir(1) refuses co be sworn III or co make au affirmation, o ·
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77.

It is in the above manner that the Tribunal could ensure that it is in the interests of justice
to be engaged in the matter beyond being a mere "passive judge" and simultaneously
ensuring that it does not compromise its impartiality or affect either of the parties unfairly.

Reckless credit granting

78.

This is a convenient point to refer to sections 80, 81 and 82 of the NCA, which contain in
the main reckless credit provisions. We summarize the structure of the provisions
contained in these sections relating to reckless credit below as follows -

78. 1. Section 81 (3) contains the general prohibition against credit providers entering
into reckless credit agreements. It provides that"... A credit provider must not enter into a reckless credit agreement with a
prospective consumer''.

78.2. Section 81(2)(i}-(iii) imposes the obligation on the credit provider to conduct the
affordability assessment. It also provides that the credit provider should take
reasonable steps before entering into a credit agreement with a consumer; to
assess the prospective consumer's -

general understanding and appreciation of the risks and costs of the
proposed credit. and of the rights and obligations of a consumer
under a credit agreement:

(ii) fails to produce a book, document or other item as ordered, ifit is in the possession of. or under
tire control of. t I, at person.
~· These sections provide that 159. Failure to answer fully or truthfully.- A person commits an offence who, having been sworn in or
having made an affirmation(a) subject to sectio 1 l {1! ( c;J, fails to answer any question f 1llv and to the best of that person's ability
or
(b} gives false evidence, knowing or believing it to be false."
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debt repayment history as a consumer under credit agreements:(and)
existing financial means. prospects and obligations.
78.3. The NCA, under section 82(1 )28, allows a credit provider to determine its own
evaluative mechanisms when conducting affordability assessments under section
81, provided the evaluative mechanisms result in a fair and objective assessment.
78.4. Section 80(1) of the Act, envisages two types of reckless credit agreements -

78.4.1.

Where a credit provider in terms of section 80(1 )(a) failed to conduct the
assessment as required by section 81 (2); and

78.4.2.

In terms of section 80(1)(b), the Credit Provider having conducted an
assessment as required by section 81 (2), entered into the credit

--- ----------

agreement with the consumer despite the fact that the preponderance of
information available to the credit provider indicated that 78.4.2.1.

--------

(i) the consumer did not generally understand or
appreciate the consumer's risks, costs or obligations
under the proposed credit agreement (section
80(1)(b)(i)) or

78.4.2.2.

(ii) entering into that credit agreement would make the
consumer over-indebted (section 80(1 )(b)(ii)).

78.5. Section 81 (1) imposes an obligation on the prospective consumer to fully and

truthfully answer any requests for information made by the credit provider as part
of the assessment required by section 81.
i•sectio n 8 2 provides th ~t
''(1)

A cred,c provider may df.'terminefor itself the evaluac,ve mechanism, or models ar.d arocedures to be used in meet,ng
ics assessment obligations under sec/ioo 81, provided that any such mechanism, model or procedure results ma fair
and objective assessment and muse nat be incomisrent 1111th the affordabrlity assessment regulac,ons mode by the
/1:Jmistt!r.

(2)

The Minister must, on recommendat,ar. of tile i1c:c,c,·,1. Cr<Jdi! Reg-, atc-r. ma,<€! o'·c

cr,1 •t; a

l enc regu at
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78.6. The above section is backed up in section 82(4) allowing the credit provider a
"complete defence to an a/legation that a credit agreement is reckless" if it 78. 6. 1.

establishes that the consumer failed to fully and truthfully answer any
requests for information made by the credit provider as part of the
assessment required by this section: and

78.6.2.

a court or the Tribunal determines that the consumer's failure to do so
materially affected the ability of the credit provider to make a proper
assessment.

79.

The Tribunal dealt with the relationship of the F&I agents and the Respondent above
and concluded for the reasons set out there that the Respondent could be held
vicariously liable for the actions or omissions of the F&I agents located at the dealership

--- - - - - - -

responsible for gathering information for the Respondent and making the required
disclosures to the consumers.

80.

The consideration of the Tribunal at this point focuses on the evidence placed before the
Tribunal regarding the Respondent's affordability assessment mechanisms and whether
it complies with the provisions of the NCA as outlined above, including the
responsibilities the F&I agents were mandated to perform in terms of the NCA at the
dealership on behalf of the Respondent.

81.

In considering the evidence the Tribunal minded the Plascon Evans rule 29 applicable to
motion proceedings such as these proceedings before the Tribunal. In brief the Rul'e is,
as stated by Van Wyk J (with whom De Villiers JP and Rosenow J concurred) in
Stellenbosch Farmers' Winery Ltd v Ste/lenvale Winery (Pty) Lfd3D, that-

:•i Plascon-Evans Paints (TVL) ltd.

v Van Riebeck Paints (Pty) Ltd. (53/8 ·1) [198·1) ZASCA 51; [ 198·1) 2 All SA 366 {A);

1984 (3) SA 623; 1981 (3) SA 620 {21 May 198•1) per Co rbett I·\ ' '.tiller I,\. Nichobs I,\, Galgut 1\[1\ and Howard Ali\
aOllCUrringj
0

1957 {4) SA 234 (CJ at p 235 E·G
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". . . . where there is a dispute as to the facts a final interdict should only be
granted in notice of motion proceedings if the facts as stated by the respondents
together with the admitted facts in the applicant's affidavits justify such an order
. . . . Where it is clear that facts, though not formally admitted, cannot be denied,
they must be regarded as admitted".
82.

The Applicant's case is that the Respondent did not conduct proper affordability
assessments as envisaged by section 81 (2) of the NCA in that they do not take into
account all the consumer's living expenses and financial obligations such as groceries,
clothing, transport, fuel and insurance.

83.

The Applicant further avers that the Respondent relies on the consumer's gross salary
only and the expenditure disclosed by the consumer; bases the surplus thereon; and
miss-applies itself in not considering that those consumers who consistently uses their
overdraft facility to its maximum might be over-indebted.

-----~84.--+he-Applicant also alleges that the Respondent does not confirm--the-coAsumer~
expenditure as apparent on the bank statements or the credit bureau reports.

85.

The Applicant placed two differing affordability assessment calculations methods, which
it titles the "NCR" and "SBSA" method respectively, before the Tribunal. They then apply
these methods-to arrive at the respective consumers' affordability and concluded from
these whether consumers were not affording the credit granted and that the Respondent
therefore granted the credit recklessly.

86.

For the various instances of alleged reckless credit identified during the investigation the
Applicant relies on the report of its actuaries contrasting the affordability assessments
which it distinguished by referring to the "NCR Methodn and the "Standard Bank Method"
with examples of their respective calculations applying these methods.

87

The Respondent took issue with the Actuaries' Report denying its extrapolative value
and moreover that the formula adopted by the actuaries as the SBSA formula and in fact
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that the report is not based on fact and that the entire report suffers from inaccuracies
and does not represent the true nature of the Respondent's operations.
88.

The Applicant insists on the appropriateness of the affordability calculations by its
actuaries and the use of consumers' bank statements to identify and record their
expenses and proposes the following as an appropriate method to calculate consumers'
affordability with the utilization on bank statements to identify monthly expenses and
other expenses such as debit orders and service fees Income (net) Calculation method:
Income (Net) - (Debits+ Vehicle installment)= Surplus

89.

The method, the Applicant alleges the Respondent applied to calculate consumers'
affordability, is described as follows:
Gross - Net= Difference (Taxation amount)
Difference+ ITC expenses= Total living expenses
Gross - Total living expenses= Surplus
Surplus - installment = Actual surplus

90.

The surplus in either scenario indicates whether the consumer can afford the credit
depending on whether the amount is in the red or the green.

91.

------------

Respondent denies that the method put forward by the Applicant as the "SBSA formula"
is correct and maintains that it applies the system below in its affordability assessments,
the process being as follows:
o credit bureau checks conducted;
o scorecard calculations made;
o automated scoring is done against its policy rules
o gross income gets verified against the consumer's salary slip
o expenses {including tax) declared by consumers are deducted from the
gross income; and finally
o Surplus arrived at and installment deducted and a buffer of R500 added to
the remaining amount
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92.

From these asserted methods it is unsurprising that the Applicant and the Respondent
came to differing results and conclusions regarding whether credit had been extended
recklessly or not by the Respondent.

93.

The Respondent further explained how and when it conducts credit bureau checks
during its process {which it claims the Regulator does not understand albeit it had been
demonstrated and explained to it in detail during the investigation). Explaining that it
uses gross income as a starting point in the assessment process because it is the most
reliable and avoids duplications of various statutory deductions. That it is entitled to rely
on the declarations by consumers of their expenses in terms of the NCA31. Furthermore
that it is not practicable to assess consumers' expenses off their bank statements due to
ad hoc and varying income and expenses items, and the volumes of what will have to be
gone through for thousands of consumers. The Respondent also claims that it is not a
requirement in the NCA for consumers to provide their bank statements when applying
for credit.

94.

The Respondent avers that there is a "fundamental disconnect between the Regulators

assessment and the assessment the Respondent in fact conducted".

95.

The major difference between the parties' assessment methodologies relates to the use
of bank statements for the verification of consumers' expenses.

96.

The Respondent disagrees with the usage of bank statements in the above manner and
for the above reasons due to the impracticality of it - wading through thousands of pages
of bank statements for the thousands of credit applications it receives monthly that

31

Section 81(1) provides that-"(JJ When applying for a credit agreement, and while that
application is being considered by the credit provider, the prospective consllmer must fully and
tr11 thf11lly answer any requests for information made by the credit provider as part of the
assessme11t required by this section." an d section 81 ( 4) which provides that "... For all purposes of
this Act, it is a complete defence to an allegation that a credit agreement is reckless if - (a) the
credit pro vider establishes that the consumer failed to fully and truthft1/ly answer any requests for
information made by the credit provider a pa-'t of ti,~· 1,sessment, equired by this section; ..
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cannot be automated; the impossibility of trying to assess consumers' income and
expenses from their bank statements besides the fact that it is not a requirement in
terms of the legislation to require consumers' bank statements when they apply for
credit. In this respect the Respondent states "the NCR seems to insist on the verification

of expenses in circumstances where on its own version it demonstrated that it is
impossible".

97.

The Respondent dealt at length with its assessments and provided a detailed reply for
each and every consumer dealt with in Applicant's founding affidavit, contradicting its
contents and placed before the Tribunal a spreadsheet setting out its affordability
calculations for each of the 60 consumers identified reflecting a positive surplus for each
and every one of those consumers.

98.

The Respondent denies that it does not require proof of consumers' income by way of

pay slips.
- - -- -------'-

99.

The Respondent further submitted that living expenses - food, transport, municipal
accounts, and the like are specifically sought. Insofar as the consumer did not respond
to those fields -

99.1. "... this can only be because the dealer's F&I agent did not put those questions to
them or consumers did not answer the questions truthfully. "32
99. 2. Further that the "final check and balance of the appropriate process is that the

consumer signs the credit application form on which the total expense amount is
captured, confirming the information contained in the form. "33

100. In the view of the Tribunal if the F&I agent did ask for the full and truthful declaration and
the consumer does not provide it, as would be apparent from the application form, the
purpose and spirit of the NCA places an obligation on the Respondent to establish for
itself in terms of section 81 (2)(a); which provides that -

Par.1gr,1ph 70 S ofS1111on r ,nt, answering affid,1Ht
Paragraph 70.6 or Simone Fontes answering arfidavit
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"A credit provider must not enter into a credit agreement without first taking
reasonable steps to assess ..... .the proposed consumer's(i)

general understanding and appreciation of the risks and costs of the
proposed credit, and of the rights and obligations of a consumer under a
credit agreement;

(ii) debt repayment history as a consumer under credit agreements;(and)
(iii) existing financial means, prospects and obligations; ... "

101. It appears from the credit application forms that the required information has been
captured in the forms.

102. If that was not the case; the Respondent in having to take "reasonable steps to assess...
the proposed consumer's- (iii) existing financial means, prospects and obligations;"
would have had to take further steps to obtain the outstanding information and proof of
income, and as it would be manifestly unreasonable on the part of the Respondent to
assess an app!ical1on for crecfitwithout information or an explanation 1iflfiere is no such
information); attendant on the consumer's income and living expenses to determine their
"existing financial means, prospects and obligations".

103. Another aspect that is worth mentioning about the Respondent's F&I agent at the
Satinsky dealership (Agera); is the Respondent's averment that the agent who acted and
communicated with Ms Randall was not one of the two F&I agents accredited to the
Respondent. The question that arises immediately is what the Respondent did about
that when it came to its attention that an un-accredited agent is fulfilling statutory
functions on its behalf at the dealership? It would be excusable if action was taken at the
time and corrective measures put in place by the Respondent. For a credit provider such
as the Respondent though to at the point of being prosecuted for reckless credit to then
try and find shelter behind this type of occurrence to try and avoid responsibilities for
such a person's actions, without having taken action at the time when it was within its
purview and power to do so, surely cannot be acceptable and countenanced by this
Tribunal.
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104. The agency agreement between the parties SBSA and Satinsky was between the two.
Since Satinsky discharged its agency through the hands of its own employees, it is a
matter between Satinsky and SBSA whether the SBSA interests were properly served or
not between them. But the employees of Satinsky acted under the scope of their work
under the direct supervision and direction and the behest of Satinsky - which in turn was
acting as agent for the Respondent. However, despite that observation, we indicated
elsewhere in this judgment that there is no connection between what was advertised on
the vehicles in question and the Respondent.

105. What is abundantly clear is that the Respondent cannot escape liability for the action of
its agents by simply posing a supposition to the Tribunal that either the F&I agent did not
obtain the information, or that the consumers did not fully and truthfully answer, or that
the agent dealing with the consumer was not accredited. That is a matter again between
the Respondent and its agent. And we are not adjudicating that matter in this instance.
That could probably be another matter for another day and probably in another forum.
106. The Tribunal accepts and agrees with the Respondent that section 82(4) of the NGA
avails the Respondent with a complete defence to an allegation that a credit agreement
is reckless. Van Heerden and BoraineJ4 stated that:

"... for the purposes of the NGA, it is
credit agreement is reckless -

acomplete defence to an allegation that a

•

if the credit provider establishes that the consumer failed to fully and
truthfully answer any requests for information made by the credit provider
as part of the assessment required by section 81; and

•

a court or the Tribunal determines that the consumer's failure to do so
materially affected the ability of the credit provider to make a proper
assessmenf' and

•

34

"... this complete defence is only available to a credit provider who can
prove that both requirements of section 81(4) of the NGA are met. JS

CM Van Heerden and A Boraine, The

mnnev or the box; PPrspcctjve;; on r.-d;less crf'l!it in terms of the N;,tintrnl

Cmljt;\rt :H 0Dl1l_;i,~.i Volume 2 2011 par,_

2--115

l, Scholtz et al par 11.4 1
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•

The NCA however does not mention specific aspects that would indicate
"materiality" as referred to in section 81(4).36

•

It is submitted that in each specific instance the facts of the particular
matter and the extent of the untruthfulness of the consumer will have to be
considered in order to determine whether it can be said that the credit
provider's ability to make a proper assessment was materially influenced. 37

107. From the above it is apparent that evidence will have to be placed before the Tribunal by
the Respondent to establish that the requirements above have been met for it to
successfully invoke the defense in terms of section 82(4) - that it did not engage in
reckless credit provision.

108. The Respondent can also not escape liability for the failure of its F&I agents, unless it
can show that the questions were asked and they were not answered fully and truthfully
by the consumers. This required of the Respondent to put evidence before the Tribunal
to that effect, which did not happen.

109. The Respondent denies that in verifying their expenses it does not take into account
their credit bureau records, over and above taking into account the expenses the
consumers declared and warranted to the Respondent as received by the Respondent
via its on-line portal.

110. In the light of the above discussion the Tribunal finds that the Applicant did not prove on
the balance of probabilities; that the Respondent engaged in reckless credit activities on
the bases claimed.

Hor.vood v F,rstrand Banh. Ltd unreport. ,d s, 1tl Ga, 1t'., ,g oh Co, t :ase
36853/2010.Ttie court indicated (par
that not every fa'lure by a consumer to f ,Hy and truthtu·1y answer the credit provider's request for information as
part of the prescribed assessment wil entitle the credit provider to the complete defence mentioned in s 81 (4)
NCA The quest,on as to what would co1 t,t t• s, ch ma!
t •as
,,., ·er left 1pe,, by the court (par 15))
r c11.1 Va· H e1 den a. A s,w "'
I!...
th.I
t:~~r::i:-1,
, u :!:J
l!!11l.l.t:ru.!:i.J.11lv' N,,tipoJI
Cmlit Alt 3 I of 21105. 44 Volume 2 2011 paLi 392-41
J,

6J
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Pre-agreement disclosure

111. The Applicant's complaint is that the Respondent did not provide consumers with preagreement disclosures. That Respondent's response to this complaint is three-fold,
namely that -

111.1.

The provisions prescribing pre-agreement disclosures do not explicitly require
it to be provided prior to delivery of goods as Regulation 28 and 29 merely
requires that the pre-agreement disclosures have to be provided to consumers
within a reasonable time;

111.2.

That they were provided to the retailer to provide to consumers; and that

111.3.

In any event the Respondent claimed that its pre-agreement disclosure forms

and
--

the cost of credit forms are identical and that prior to signing of the

contract; it constitutes the pre-agreement disclosure document and, once the
agreement is signed, it constitutes the credit agreement and further as the
credit agreement was signed in each consumer's case, that pre-agreement
disclosure was effected.

112. We noted the views the Respondent expressed in respect of the timing of the preagreement disclosures. Including the claim that it is not explicitly prescribed. This
approach is indicative of following the letter and not the spirit of the legislation-which is to
be discouraged in good corporate citizens.

113. Provisions of this nature have to be read in the light of their purpose and overall intent namely for consumers to consider, reflect and determine whether they should enter into
the agreement or not. That disclosure should be provided to consumers with ample time
for them to reflect on the disclosures, consider the potential implications and impact on
their financial position; should they decide to enter into the credit agreement. It is
manifestly unreasonable to provide pre-agreement disclosures at the time agreements
are signed as that exactly negates the purpose of the prov,s ons.
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114. The Tribunal finds that the Applicant did not submit proof on the balance of probabilities
that the Respondent did not provide the required and prescribed pre-agreement
disclosures as alleged.
Illegal Advertising

115. The second main contravention alleged against the Respondent is that it contravened
the advertising provisions of the NCA. The provisions are contained in section 76(4) and
(5) of the NCA. The section and its subsections provide that -

"An advertisement of the availability of credit, or of goods or services
to be purchased on credit(a)
must comply with this section;
(b)
must contain any statement required by regulation;
(c)
must not- - - - - - - - - - - - - (i)- -advertise a-form-of credit that is-unlawful,~
·----------(ii)
be misleading, fraudulent or deceptive; or
(iii)
contain any statement prohibited by regulation;
and
(d)
may contain a statement of comparative credit costs to
the extent permitted by any applicable law or industry
code of conduct, but any such statement must(i)
show costs for each alternative being compared;
(ii)
show rates of interest and all other costs of
credit for each alternative;
(iii)
be set out in the prescribed manner and form;
and
(iv)
be accompanied by the prescribed cautions or
warnings concerning the use of such
comparative statements. [ss (4))
In any advertisement concerning the granting of credit, a credit
provider must state or set out the interest rate and other credit
costs in the prescribed manner and form." [ss (5))

116. The advertisements placed before the Tribunal is for "New car from R699 p!m", and
'Drive a new car from R699 pm I A2268 I sms to 35393 I sms cost R3 *terms and
conditions apply *Costs of Credit Phone www.justgroup-africa com'cost.htmr
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117.

What is obvious is that from the face of the advert there is no mention of or reference to
Respondent. The only reference to costs of credit is in relation to the reference made to
ucosts of Credit Phone www.iustgroup-africa.com'cost.html".

118. The Tribunal considered the advertising agreement placed before the Tribunal between

Blue Lakes and Satinsky. The Respondent is clearly not a party to that agreement. From
the pleadings before the Tribunal the consumers entered into two agreements at the
Satinsky dealerships - one for earning income from advertising on their vehicles and the
second in respect of the credit agreement should their application be approved.

119. It is apparent on the face of the advertisement quoted above that -

- ---

119.1.

It contravenes the prescripts of section 76 of the NCA in various respects; and

119.2.

The adverts were not those of the Respondent there being no reference to the

- Respondent in the advertisements;

120. There is no evidence before the Tribunal that the advertiser acted as an agent for the
Respondent in respect of the advertisements.

___ _

121. It further appears that there was another entity referenced in respect of the credit namely
where reference is made in the advertisement to Just Africa for queries on the costs of
credit.

122. The Tribunal finds that Respondent cannot be held liable for the advertising and the
contraventions of the advertising provisions of the NCA as are apparent from the
advertisements placed before the Tribunal.
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Order

123. The Tribunal accordingly makes the following order.
123. 1. The application is dismissed
123.2. No order is made as to costs
Dated at Centurion this 111h day of October 2017.
Authorised for issue by National Consumer Tribunal

{signed}
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Prof Maseko (Executive Chairperson and Member} and Prof Dumisa (Member) concurring
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